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tax de�ciency notices from the IRS over the forgiven debt.  
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Ariz. Couple Say Mortgage Lender Lied 
About Loan Terms
A Cuban-American couple who took out a $290,000 
mortgage loan in 2005 say they are now on the verge of 
losing their Arizona home because the lender concealed the 
loan�s terms and interest rate.  Molina v. GMAC Mortgage 
(D. Ariz.). P. 6.

Companies Sold �Risky� Loans to  
Minorities, Calif. Customer Says
A California man says in a federal lawsuit that a group  
of �nancial institutions illegally sold �risky� loans that  
targeted minorities.  Lee v. One West Bank (C.D. Cal.).   
P. 6.

Illinois Sues to Stop Subprime Loan 
Scam
Illinois� attorney general has �led suit to stop a group  
of companies from allegedly duping consumers into  
expensive subprime mortgage re�nancing loans.  P.

SEC Fights Countrywide Ex-Execs�  
Motions to Dismiss Fraud Suit
The Securities and Exchange Commission is urging a 
federal judge in Los Angeles to allow its subprime-related 
fraud suit to go forward against former top executives  
of Countrywide Financial Corp.  SEC v. Mozilo (C.D. Cal.).  
P. 8.
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An investors� suit, seeking to force the mortgage lender 
Countrywide Financial Corp. to repurchase loans it modi-
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belongs in state court, a New York federal judge has 
ruled.  Greenwich Fin. Servs. Distressed Mortgage Fund v. 
Countrywide Fin. Corp. (S.D.N.Y.).  P. 9.
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Rocky Mountain Bank v. Google Inc. (N.D. Cal.).  P. 10.
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Commentary

Tax Implications for Homeowners After  
Foreclosure
By Sylvia Alayon

Sylvia Alayon is vice president of operations for the 
Consumer Mortgage Audit Center, a due-diligence and 
consulting company based in Fort Lauderdale, Fla.  She 
has 17 years of management experience in the mortgage 
industry, including specializations in both loan ful�llment 
and auditing.

As foreclosures continue to rise, more homeowners are 
receiving notices from the Internal Revenue Service for 
taxes due on income not claimed on a previous year�s tax 
return as a result of a cancellation of debt.

The IRS can tax any debt that has been forgiven or can-
celed and treat the �debt forgiveness� as income subject 
to taxation.  In today�s environment of rising foreclosures 
and declining property values, the �shortfall� of a foreclo-
sure sale can be a significant amount � enough to put a 
taxpayer in a higher tax bracket, which would increase his 
tax liability when his adjusted gross income is increased to 
include the �forgiven debt.�

The “shortfall” of a foreclosure sale can put a 
taxpayer in a higher tax bracket.

If a commercial lender loans money and later cancels or 
forgives the debt, the �forgiven debt� amount may be 
subject to income taxation, depending on the circum-
stances.  When the money was originally borrowed, it 
was not required to be included in income because it was 
subject to repayment to the lender.  When that obliga-
tion is subsequently forgiven, the amount received as loan 
proceeds is normally reported as income because there is 
no obligation to repay the lender.  The lender is usually 
required to report the amount of the canceled debt to the 
borrower and the IRS on a Form 1099-C, Cancellation of 
Debt.

Consider a $100,000 loan with a default on the loan after 
payment of $20,000.  If the lender is unable to collect the 
remaining debt, there is a cancellation of debt of $80,000, 
which generally is taxable income.

Is Cancellation-of-Debt Income Always  
Taxable?

Not always.  There are some exceptions discussed in detail 
in IRS Publication 4681.

The most common situations in which cancellation-of-debt 
income is not taxable include:

�	 Quali�ed principal residence indebtedness: 
This is the exception created by the Mortgage 
Debt Relief Act of 2007 and applies to most  
homeowners.

�	 Bankruptcy: Debts discharged through bank-
ruptcy are not considered taxable income.

�	 Insolvency: If the borrower is insolvent when 
the debt is canceled, some or all of the canceled 
debt may not be taxable.  For a borrowed to be 
considered insolvent, his total debts must be more 
than the fair market value of his total assets.

�	 Certain farm debts: If the debt incurred is di-
rectly related to the operation of a farm, more 
than half the borrower�s income from the previ-
ous three years was from farming, and the loan 
was owed to a person or agency regularly en-
gaged in lending, the canceled debt is generally 
not considered taxable income.

�	 Non-recourse loans: A non-recourse loan is a 
loan for which the lender�s only remedy in case 
of default is to repossess the property being �-
nanced or used as collateral.  That is, the lender 
cannot pursue the borrower personally in case of 
default.  Forgiveness of a non-recourse loan re-
sulting from a foreclosure does not result in can-
cellation-of-debt income.  However, it may result 
in other tax consequences depending on the type 
of credit extended and the collateral provided.

What Relief Do Homeowners Have?

The Mortgage Debt Relief Act of 2007 generally allows 
taxpayers to exclude income from the discharge of debt 
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on their principal residence.  Debt reduced through mort-
gage restructuring, as well as mortgage debt forgiven in 
connection with a foreclosure, qualifies for the relief.  For 
homeowners to have the cancellation of debt excluded 
from taxable income for the years previously filed, an 
amended return adding Form 982 must be filed with the 
IRS as soon as possible.

Just as the volume of mortgages originated 
caused the mortgage “meltdown,” now the  
issue is spilling over into the foreclosure arena.

This exclusion applies to debt forgiven in calendar years 
2007 through 2012.  Up to $2 million of forgiven debt is 
eligible under this provision ($1 million if married and 
filing separately).  The exclusion does not apply if the 
discharge is due to services performed for the lender or 
any other reason not directly related to a decline in the 
home�s value or the taxpayer�s financial condition.

So, if the primary residence is excluded from the provision, 
why do homeowners continue to receive notices?  It�s sim-
ple.  Just as the volume of mortgages originated caused 
the mortgage �meltdown,� now the issue is spilling over 
into the foreclosure arena.  As foreclosures continue to 
rise, lenders and servicers are overwhelmed by the sheer 
number of defaults and foreclosures, so more and more 
procedural errors occur.  As errors mount, taxpayers are 
getting caught in the fray more in 2009 than in previous 
years, and fallout from 1099s filed for 2009 will likely take 
years to sort out.  Unfortunately, homeowners who were 
foreclosed upon are stuck paying some steep bills while 
errors are sorted out.

Lenders and servicers are overwhelmed by  
the sheer number of foreclosures, so more  
procedural errors occur.

Here�s how it works.  When a lender sells a home in a 
foreclosure proceeding for less than the mortgage bal-
ance, that balance is treated as a loss or write-off.  In 
today�s world of technology, most lenders have their sys-
tems programmed to automatically upload certain data to 
different entities, one of which is the federal government.  
So, unless the lender has a systemic methodology to code 
these loans to be excluded from the transmission, the 
loss is reported as a �forgiven debt,� which is treated as 
income by the IRS.

The lender is also required to send a 1099-C to the hom-
eowner; however, if the lender has the wrong address 
(typically for the property that was foreclosed upon and 
that the homeowner has since vacated), the borrower 
will never be notified or receive the 1099-C.  When the 
1099-C income is reported, the IRS treats the �forgiveness 
of debt� as income not reported in the year the property 
was sold.  So, that 1099-C income would likely be consid-
ered delinquent tax owed, which results in penalties and 
interest charged to the homeowner.

To protect themselves after foreclosure, homeowners 
should:

�	 File an IRS Form 982.  If �ling an amended return 
for a previous year, the borrower should �le the 
form within 30 days of the foreclosure judgment 
or sale.  If �ling for a current foreclosure, he 
should �le Form 982 during the next tax season 
by April 15.  Visit http://www.irs.gov/pub/irs-pdf/
f982.pdf to obtain a copy of Form 982.

�	 Obtain a copy of the 1099-C form either through 
the lending organization or by contacting the IRS 
at 1-800-TAX-FORM (1-800-829-3676).

�	 Include copies of IRS forms 982 and 1099-C with 
taxes �led the April 15 after foreclosure occurs, to 
ensure that the federal government has all forms 
tied to �forgiveness of debt� in one place.

�	 Read further information, including detailed ex-
amples in IRS Publication 4681, Canceled Debts, 
Foreclosures, Repossessions, and Abandonments, 
at http://www.irs.gov/pub/irs-pdf/p4681.pdf.

�	 Read the IRS news release on mortgage work-
outs, available at http://www.irs.gov/irs/article/
0,,id=179073,00.html.

�	 File an IRS Form 982.

�	O btain a copy of the 1099-C form.

�	 Include copies of IRS forms 982 and 1099-C 
with taxes �led the April 15 after foreclosure  
occurs.

�	 Know what the IRS has to say about canceled 
debts, foreclosures and mortgage workouts.

Protect Yourself After Foreclosure



© 2009 Thomson Reuters.  For reproduction information call the Copyright Clearance Center at (978)750-8400 or visit www.copyright.com.

OCTOBER 12, 2009

5

Bank & Lender Liability

Foreclosure

Miss. Homeowners 
Seek Remand of Suit 
Over Mortgage Terms
Kirby et al. v. Bank of America et al., No. 09-CV-182, 
memo in support of remand filed (S.D. Miss. Sept. 18, 
2009).

Two Mississippi homeowners say a federal court cannot 
hear their suit against Bank of America over the terms of 
a refinancing mortgage and the planned foreclosure sale 
of their property.

Clinton and Martha Kirby say their suit belongs in 
Mississippi�s Forrest County Court.

They say the U.S. District Court for the Southern District of 
Mississippi lacks jurisdiction to hear the case, which concerns 
a refinancing loan secured by their Hattiesburg home.

The Kirbys say Bank of America�s notice of removal, which 
took the suit out of the state court and moved it into the 
District Court, was improper because the case does not 
involve an issue of federal law.

The couple sued the company, in its capacity as the suc-
cessor in interest to Countrywide Bank, in the state court 
Aug. 5.

They say in the suit that they agreed to refinance 
their existing home loan with a new mortgage from 
Countrywide in order to lower their monthly payment 
from $1,550 to $1,489.

At the loan closing Aug. 21, 2007, Countrywide�s represen-
tative told them for the first time that they would have to 
pay private mortgage insurance, various escrow charges 
and other fees, the suit says.

These extra costs increased the loan�s monthly payment to 
$1,783, according to the complaint.

The Kirbys say the Countrywide representative told them 
that the additional amounts would be removed from the 
monthly bill if they supplied documents showing that they 
obtained their own mortgage insurance.

The plaintiffs say they had no choice but to go along with 
this and sign the loan papers because they risked losing 
$2,000 that they had paid for transaction fees.

The Kirbys say Countrywide did not lower their payments 
after they submitted the insurance documents.

They also say Countrywide notified them in May 2008 that 
the escrow sums for the loan had been miscalculated and 
they needed to pay $2,109 a month as a result.

The plaintiffs say they were unable to make consistent 
payments of the new increased sum.

They say Countrywide refused to negotiate with them and 
scheduled a foreclosure sale for the house.

The Kirbys claim the defendant cannot foreclose on their 
property because Countrywide does not hold their note or 
deed of trust.

They say Countrywide converted their promissory note 
into a negotiable instrument and sold it to nonparty 
Fannie Mae, effectively transferring the company�s 
authority to enforce the note and deed of trust.

The complaint also says Bank of America cannot fore-
close on the property because Countrywide�s last-minute 
changes to the loan terms made the note and deed of 
trust unenforceable.

After filing the suit the Kirbys obtained an order from the 
state court temporarily halting the foreclosure sale.

Bank of America then moved the suit to the District Court 
Sept. 3 on the grounds that the matter involves federal 
law.

The company said the case concerns the Homeowners 
Protection Act of 1998, 12 U.S.C. § 4902(a), which dis-
cusses a mortgagor�s rights regarding private mortgage 
insurance.

The bank has also filed an answer to the suit, in which it 
denies the allegations.

The Kirbys have asked the District Court to send the case 
back to the County Court because it does not involve  
federal law.

The plaintiffs say their complaint does not implicate the 
Homeowners Protection Act or request damages for 
wrongful imposition of private mortgage insurance or a 
failure to cancel insurance.

The Kirbys say the bank�s attempt to obtain federal  
jurisdiction for the suit is flawed.

The plaintiffs are represented by Richard Filce in 
Hattiesburg, Miss.
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Bank of America is represented by G. Dewey Hembree III 
of McGlinchey Stafford in Jackson, Miss.

  See Document Section A (P. 15) for the 
removal notice, Document Section B (P. 18) for 
the complaint, Document Section C (P. 23) for the 
answer and Document Section D (P. 30) for the 
plaintiffs� memorandum in support of remand.

Truth in Lending Act

Ariz. Couple Say 
Mortgage Lender Lied 
About Loan Terms
Molina et al. v. GMAC Mortgage LLC et al., No. 09-CV-
1836, complaint filed (D. Ariz. Sept. 2, 2009).

A Cuban-American couple who took out a $290,000 mort-
gage loan in 2005 say they are now on the verge of losing 
their Arizona home because the lender concealed the 
loan�s terms and interest rate.

Edel Molina and Maria Hernandez, who claim in their law-
suit that they �do not speak English very well,� allege that 
GMAC Mortgage took advantage of them by talking them 
into a large subprime loan even though the lender knew 
or should have known that the couple could not afford it.

According to the complaint filed in the U.S. District  
Court for the District of Arizona, the plaintiffs wanted to 
�pursue the American dream and own their own home.�

They also claim that they were not �sophisticated real 
estate buyers� and had relied on the brokers at GMAC to 
help guide them through the financing process.

The lawsuit alleges that GMAC failed to provide the cou-
ple with a good-faith estimate within three days of the 
signing of their loan application.

The company also never gave the couple a copy of 
the application to review before it was submitted for 
approval, according to the lawsuit.

Despite the fact that the lender went on to approve the 
couple for a subprime $290,000 loan with an adjustable 
rate, it never required the plaintiffs to provide any income 
verification to demonstrate their ability to repay the 
amount, the lawsuit adds.

Several key changes also were made to the loan between 
the time the papers were drafted and finalized, according 
to the suit.

The settlement charges over the life of the loan jumped 
up by more than $248,000, the suit says, and the annual 
percentage rate shot up from 7.157 percent to 9.9 percent.

�These are significant changes that were not explained to 
the plaintiffs,� the complaint says.

Because they were allegedly duped into a mortgage they 
could not afford, the plaintiffs claim that they now face 
the �clear and present danger� of losing their house 
through foreclosure.

Other defendants named in the suit include loan servicer 
Residential Funding Co. and Bank of New York Trust Co., 
the loan trustee.

The plaintiffs seek an injunction barring the defendants 
from selling their home at a foreclosure or trustee�s sale.

They also seek compensatory and punitive damages under 
the Truth in Lending Act, 15 U.S.C. § 1601.

Beth K. Findsen in Scottsdale, Ariz., represents the 
plaintiffs.

  See Document Section E (P. 33) for the 
complaint.

Truth in Lending Act

Companies Sold �Risky� 
Loans to Minorities, 
Calif. Customer Says
Lee v. One West Bank et al, No. 09-CV-06024,  
complaint filed (C.D. Cal. Aug. 18, 2009).

A California man says in a federal lawsuit that a group  
of financial institutions illegally sold �risky� loans that  
targeted minorities.

Plaintiff Tiffany Soo Young Lee also claims that the  
companies illegally foreclosed on his Murietta, Calif., 
home.

The suit asserts various causes of action, including fraudu-
lent misrepresentation, fraudulent inducement, unfair 
debt collection and predatory lending practices.

Specifically, Lee claims that One West Bank, IndyMac 
Mortgage Service and Ndex West �engaged in negligent 
lending practices� in areas of Riverside that have large 
minority populations in order to generate large numbers 
of subprime loans that could be sold to investors.
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The companies used �negligent enticements� to encour-
age the minority buyers to purchase loans that would 
have been out of their reach using traditional lending 
procedures, the suit says.

As a result the borrowers allegedly obtained loans that 
they were unable to repay.

The suit says �the lenders conspired among themselves 
and with other lenders to flood the real estate market 
with loans with very easy qualifications.�

Lee says he was offered a home loan for $570,000, which 
he was told was the fair market value of the property.

He was given 48 hours to close the loan, which �pre-
vented him from fully understanding the terms of the 
loan or other lower-priced options that were available,� 
the complaint says.

Lee adds that the loan agent, an IndyMac employee, 
�threatened� that if he failed to sign the loan papers  
he would lose the loan and the house.

He says the defendants used certain appraisers to give 
�overvalued� appraisals justifying the pricey loans.

The suit maintains that Lee was not required to document 
that he had sufficient income to pay for the loan.

�The policies of the lenders in writing �no doc� loans were 
an invitation to unwitting borrowers to take on more 
financial obligations tha[n] they could possibly handle,� 
the lawsuit says.

Lee says he was fraudulently induced to purchase the 
property and that by doing so he undertook excessive 
financial responsibilities.

When he was unable to make loan payments, the  
defendants illegally foreclosed on the property, he says.

Lee maintains that the defendants� actions violate 
California law; the Home Ownership and Equity 
Protection Act, 15 U.S.C. § 1637; and the Truth in Lending 
Act, 15 U.S.C. § 1601.

The suit seeks compensatory, special and punitive dam-
ages, rescission of the loan, and a declaration that the 
foreclosure is invalid.

The suit was filed by David Soon Y. Lee in Los Angeles.

  See Document Section F (P. 50) for the 
complaint.

Fraud

Illinois Sues to Stop 
Subprime Loan Scam
Illinois� attorney general has filed suit to stop a group of 
companies from allegedly duping consumers into expen-
sive subprime mortgage refinancing loans.

Attorney General Lisa Madigan said she filed the lawsuit 
Sept. 15 to protect elderly and black homeowners from a 
predatory lending scheme.

The purported scheme is operated by financing and home 
repair companies that victimize Chicago-area consumers 
by placing them into unaffordable mortgage refinancing 
loans, she said.

Several people lost their homes in foreclosure after being 
swindled, and others are at risk of foreclosure, accord-
ing to Madigan.  She also said the fraud has allowed the 
defendants to obtain at least $1.3 million in loan funds 
under false pretenses.

The lawsuit, which is pending in Illinois� Cook County 
Circuit Court, names as defendants home repair compa-
nies United Construction of America, United Residential 
Services & Real Estate and Skyway Builders #1 Inc.

She also named finance firms OSI Financial Services and 
Harbor Financial Group Ltd. as defendants.

The complaint says another defendant, Mark Diamond, 
is the president of both United Residential and OSI 
Financial, and the suit also claims that he works as an 
agent for the other defendants.

Diamond focuses on elderly and black homeowners on 
Chicago�s South and West sides and contacts them in per-
son or on the phone and offers mortgage refinancing, 
according to the suit.

He allegedly tells the consumers that they can obtain a 
lower interest rate or lower monthly payments through a 
loan from OSI and Harbor Financial.

Diamond also tells them that they can use the loan funds 
to have the defendant construction firms make repairs 
and upgrades to their homes, the complaint says.

Madigan said that when homeowners agree to take out 
the loans, Diamond inflates their income and assets on 
loan applications without their knowledge.
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As a result the consumers end up with refinanced  
mortgages that actually have high interest rates and  
unaffordable monthly payments.

Madigan further alleges that in some cases Diamond 
does not tell the consumers to appear for the loan clos-
ing and instead forges their signatures on the refinancing 
documents.

The suit says Diamond also discourages homeowners from 
using an attorney to handle the transaction.

Madigan added that the defendant home repair com-
panies often failed to make the promised repairs or per-
formed substandard work after consumers paid them out 
of the loan proceeds.

She said the fraud scheme leaves homeowners with large 
loan balances and incomplete renovations and puts them 
at risk of foreclosure.

The attorney general is seeking a court order permanently 
barring Diamond and the defendant companies from 
operating in Illinois and directing them to pay significant 
civil penalties.

Madigan is also asking the court to rescind all victim-
ized consumers� contracts and award them unspecified 
restitution.

Mortgage-Backed Securities

SEC Fights Countrywide 
Ex-Execs� Motions to 
Dismiss Fraud Suit
Securities and Exchange Commission v. Mozilo et al., 
No. 09-CV-3994, memo opposing dismissal filed  
(C.D. Cal. Sept. 18, 2009).

The Securities and Exchange Commission is urging a fed-
eral judge in Los Angeles to allow its subprime-related 
fraud suit to go forward against former top executives of 
Countrywide Financial Corp.

In a complaint filed in June in the U.S. District Court for 
the Central District of California, the agency said ex-CEO 
Angelo Mozilo, former COO David Sambol and ex-CFO Eric 
Sieracki fraudulently hid the risks of Countrywide�s sub-
prime lending while assuring investors that the company 
was a quality mortgage lender.

The defendants allegedly violated the anti-fraud provi-
sions of the Securities Act of 1933, 15 U.S.C. § 77q(a); the 
Securities Exchange Act of 1934, 15 U.S.C. § 78j(b); and 
SEC regulations.

In August they filed separate motions asking U.S. District 
Judge John Walter to dismiss the suit.  There was no fraud 
because Countrywide fully disclosed its subprime lending 
practices to investors, they said in supporting memos.

The SEC responded with separate memos opposing each 
defendant�s dismissal motion.

According to the defendants, Countrywide disclosed its 
loan underwriting and risks to investors who bought the 
lender�s mortgage-backed securities.

But the SEC says disclosures to MBS investors were inad-
equate because they were not �readily available� to 
Countrywide shareholders.

According to the complaint, in 2003 Countrywide devel-
oped a business plan, known internally as the �supermar-
ket� strategy, that widened loan underwriting guidelines 
to match any product its competitors offered.

By the end of 2006 Countrywide was making more  
and more loans based on exceptions to its already lax 
underwriting guidelines, the complaint says.

Despite their concerns about the increasing risks the firm 
was undertaking, Mozilo, Sambol and Sieracki allegedly 
downplayed the risks in SEC regulatory filings.

In company e-mails they acknowledged that Countrywide 
was writing increasingly risky loans and that defaults and 
delinquencies would rise as a result, the agency says.

To retrieve the SEC�s Mozilo memo (2009 WL 
2996579), the agency�s Sambol memo (2009 WL 
2996580) and its Sieracki memo (2009 WL 2996581), 
visit westlaw.com.

Call your West representative for details
and more information about our

print and online subscription packages,
or call 800-328-9352 to subscribe.

Get Related Andrews Titles
At a Discount
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Mortgage-Backed Securities

Federal Judge Sends 
Countrywide Securities 
Suit Back to N.Y. Court
Greenwich Financial Services Distressed Mortgage 
Fund 3 LLC et al. v. Countrywide Financial Corp.  
et al., No. 08-CV-11343, 2009 WL 2499149 (S.D.N.Y.  
Aug. 14, 2009).

An investors� suit, seeking to force the mortgage lender 
Countrywide Financial Corp. to repurchase loans it modi-
fies under an $8.4 billion predatory-lending settlement, 
belongs in state court, a New York federal judge has 
ruled.

�As interesting, timely and important as this case may be, 
the court holds that it does not have jurisdiction,� U.S. 
District Judge Richard Holwell of the Southern District of 
New York said.

“As interesting, timely and important as this 
case may be, the court holds that it does not 
have jurisdiction.”

The October settlement resolved claims against California-
based Countrywide by the attorneys general of numerous 
states.

In December Connecticut-based hedge funds Greenwich 
Financial Services and QED LLC filed a class-action 
complaint in New York state court, seeking to stop 
Countrywide from passing the cost of the settlement to 
investors who bought securities backed by the loans.

�Modifying a mortgage loan almost always means 
reducing or delaying payments due on that loan,� the 
complaint said.  �A reduced or delayed flow of funds � 
reduces the value of the � [securities].�

Countrywide, citing the Class Action Fairness Act, Pub. L. 
No. 109-2, and the Truth in Lending Act, 15 U.S.C. § 1639a, 
removed the case to the District Court.

The lender said the suit belongs in federal court because 
the parties are citizens of different states and the amount 

in controversy exceeds the $5 million threshold for federal 
jurisdiction.

TILA provides a separate basis for federal jurisdiction 
because the law, as amended by the Housing and 
Economic Recovery Act of 2008, Pub. L. No. 110-289,  
specifically authorizes the type of loan modifications at 
issue, according to Countrywide.

The plaintiff hedge funds then filed a motion asking 
Judge Holwell to send the suit back to state court.

CAFA by its own terms does not cover a state-law-related 
contract dispute like this one, involving �rights, duties � 
and obligations relating to or created by or pursuant to 
any security,� the plaintiffs said in a court memo.

They also said that while TILA may give Countrywide a 
defense to the suit, claims under state law cannot be 
removed simply because they may be subject to a defense 
under federal law.  The state court can rule on the TILA 
defense, the memo said.

Judge Holwell agreed with the hedge funds.

�Congress could have expressly granted the federal courts 
jurisdiction over this cause of action, but it didn�t,� he 
said.

�It also could have done so implicitly by displacing all state 
law concerning loan modifications or by completely elimi-
nating all liability associated with loan modifications,� he 
said.  �Congress did neither of these things.�

According to the states� predatory-lending charges, 
Countrywide marketed mortgages with initial low 
�teaser� rates but did not tell consumers that the rates 
later would increase to levels many borrowers could not 
afford.

The lender allegedly put borrowers into expensive, risky, 
subprime loans in order to sell the mortgages to investors 
in the secondary market.

It also lowered its underwriting standards for customers 
who normally would not qualify for mortgages, the states 
charged.

Countrywide agreed in the settlement to allow some 
borrowers to avoid foreclosure by modifying their loans 
to obtain more affordable terms.  Modifications could 
involve reducing interest payments and the balances 
owed on the loans.

The company also agreed to waive late fees and prepayment 
penalties for borrowers who modify, pay off or refinance 
their loans, according to the settlement terms.
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In their suit the hedge funds seek to represent a 
class of thousands of investors who bought securities 
issued by trusts in about 375 separate mortgage-loan 
securitizations.

In a mortgage securitization, a lender sells bundles of 
loans to a trust that issues mortgage-backed securities, or 
certificates, that pay investors dividends drawn from  
principal and interest payments made by borrowers.

To retrieve the opinion (2009 WL 2499149), visit 
westlaw.com.

Privacy

Bank Can�t Seal Suit 
Against Google Over 
Misdirected E-Mail
Rocky Mountain Bank v. Google Inc., No. 09-CV-
04385-JW, complaint filed (N.D. Cal. Sept. 22, 2009).

A bank that inadvertently sent confidential information on 
more than 1,000 of its customers to the wrong Gmail address 
is suing Google to learn the accountholder�s identity.

After the complaint was filed in the U.S. District Court for 
the Northern District of California (where Google�s offices 
are located), a judge denied the plaintiff�s motion to seal 
the complaint.

According to the complaint, Rocky Mountain Bank 
answered a customer�s request for an annual loan state-
ment.  In doing so, RMB says, it inadvertently e-mailed the 
confidential information of 1,325 of its customers (including 
names, addresses, tax ID numbers and loan information) to 
the incorrect Gmail address.

RMB says it received no response when it tried to contact 
the Gmail accountholder to whom it sent the information.  
It then asked Google, which provides the Gmail service, to 
identify the accountholder so it could contact the person.

Google refused to do so, citing its privacy policy, and said 
it would require legal process, such as a subpoena, to 
release any user information, according to the complaint.

RMB is asking the court to order Google to:

�	 Block access to the bank�s customers� information;

�	 Delete the customers� information from its system;

�	 Deactivate the Gmail account at issue;

�	 Divulge the Gmail accountholder�s identity; and

�	 Reveal whether the accountholder opened the  
e-mail at issue.

U.S. District Judge James Ware granted RMB�s request for 
a temporary restraining order against Google and the 
unidentified Gmail accountholder.

U.S. District Judge Ronald M. Whyte denied RMB�s motion 
to file the complaint and all other pleadings under seal, 
saying the public is entitled to see redacted versions of the 
pleadings.

�An attempt by a bank to shield information about an 
unauthorized disclosure of confidential customer informa-
tion until it can determine whether or not that informa-
tion has been further disclosed and/or misused does not 
constitute a compelling reason that overrides the public�s 
common-law right of access to court filings,� Judge Whyte 
said.

�Plaintiff is already able to advise its customers that there 
has been an unauthorized disclosure of confidential cus-
tomer information and inform them of the steps it is tak-
ing to rectify the situation,� he added.

A hearing to convert the TRO to a preliminary injunction 
was scheduled for Sept. 28.

RMB is represented by Grace Y. Horoupian of Kutak Rock 
LLP in Irvine, Calif.

To retrieve the complaint (2009 WL 3045978) and 
order (2009 WL 3053716), visit westlaw.com.

Discrimination

Bank Will Accommodate 
Disabled Customers
Financial giant HSBC Card Services Inc. has agreed to ac-
commodate credit card customers with hearing and vision 
problems, according to New York Attorney General  
Andrew M. Cuomo.

As part of the agreement, HSBC will rework its Web site 
so that cardholders with disabilities, including those with 
hearing or vision deficits, can dispute charges and use  
customer service, Cuomo said.
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In addition HSBC will make all forms, statements and 
other print materials available in formats that are  
accessible to people with disabilities.

Other changes the bank will implement include:

�	 Providing reader services to customers with visual 
impairments through a toll-free help line;

�	 Training HSBC staff to communicate with  
customers with hearing or speech problems;

�	 Establishing procedures for receiving, reviewing 
and responding to requests for accommodation;

�	 Hiring an Americans with Disabilities Act coor-
dinator to ensure that the company adequately 
serves those with disabilities.

The agreement came about after HSBC told a blind credit 
card customer in New York that she could not challenge a 
charge on her credit card statement until she filled out a 
written form, Cuomo said.  The cardholder could not read 
the form because of her disability.

The customer�s complaint led to an investigation by the 
attorney general�s office.

�Failing to provide customers with a way to use services or 
receive assistance regardless of disability is discriminatory 
and illegal,� Cuomo said in a statement.

He commended HSBC�s actions and said they set �a 
new precedent in customer service for individuals with 
disabilities.�

News Brief

Calif. Attorney General 
Is Investigating Credit 
Rating Agencies
California�s attorney general is investigating whether 
credit rating agencies violated state law by giving high 
ratings to mortgage-backed securities.

Attorney General Jerry Brown issued subpoenas to three 
credit rating agencies Sept. 17 as part of his office�s  
investigation into the roots of the financial crisis.

The subpoenas, directed to Standard & Poor�s, Moody�s 
Investors Service and Fitch Ratings, are to assist Brown�s 
probe into whether the companies violated California law 

by giving approval to complicated financial instruments 
that actually were risky.

�Standard & Poor�s, Moody�s and Fitch put their seal of 
approval on high-risk mortgage-backed securities, reck-
lessly giving stellar ratings to shaky assets that proved 
toxic to the entire financial system,� Brown said in a  
statement.  �This investigation is meant to determine how 
these agencies could get it so wrong.�

The three agencies grade the creditworthiness of corpora-
tions and municipalities and their bonds and securities, so 
investors can assess risks and make investment decisions.

Brown said that during the housing boom that predated 
the financial crisis, the agencies gave their highest ratings 
to risky and complicated financial instruments such as sub-
prime, mortgage-backed securities.  Doing so made these 
investments appear as safe as government-issued Treasury 
bonds, he said.

To rate the securities, the agencies worked behind the 
scenes with the Wall Street firms that created them,  
earning billions of dollars in the process.

Pension funds, banks and other investors relied on the 
ratings and bought trillions of dollars worth of subprime- 
mortgage-backed securities, Brown said.

These purchases helped inflate the housing bubble by pro-
viding lenders with funding to issue more subprime loans 
to borrowers.  Many borrowers defaulted on these high-
risk mortgage loans, and as a result, the investors were 
left with worthless securities, he added.

The agencies then downgraded the ratings of $1.9 trillion in 
residential mortgage-backed securities.  The downgrading 
was an acknowledgement that they had failed to  
adequately assess the risks of the securities, Brown 
maintains.

The subpoenas are intended to obtain documentation 
to assist in determining whether the three companies 
failed to conduct adequate due diligence when rating the 
securities.

Brown said he hopes to learn whether the agencies gave high 
ratings to securities when they knew or had reason to know 
such ratings were unjustified and whether the companies 
failed to comply with their own codes of conduct.

According to Brown�s office, the subpoenas will assist in 
uncovering whether the rating agencies conspired with the 
companies that issues the securities, to the detriment of 
investors.

The rating agencies must respond to the subpoenas by 
Oct. 19.




